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of her voyage, which i s  to last for a specified time? Now, if it had been a voyage 
policy, there is no question, although there had been a warranty of seaworthiness 
when she started on her voyage, there would be no warranty that she should be sea- 
worthy at an intermediate port a t  which she touched, which port she is endeavouring 
to make intermediate ; and if it  were to be held (as I took the liberty of pointing out 
in the course of the argument) that  there wa8 a warranty in a time policy that the 
ship shall be seaworthy at  her departure, and a t  every intermediate port during the 
currency of the time policy, it would be holding that there is a warranty to a greater 
extent in a time policy than there would be in a voyage policy. 

Therefore, I apprehend in this case, as in all cases, we must abide by the general 
rule, that a policy of indemnity, being a written instrument, the terms of that  in- 
strument must be construed subject to certain conditions, one of which is, that in a 
voyage policy, custom and decision have annexed to that  contract a warranty of sea- 
worthiness, and that there is no custom and no decision which warrants the Court 
in. saying, that in a time policy any such warranty attaches. If it were necessary 
for the decision of the case, we should be inclined to go to the full extent of what 
Lord Campbell says in the House of Lords. It is unnecessary, however, to do so in 
this case; because, i f  there was a warranty, it was satisfied a t  the time tha voyage 
commenced, and there was no warranty at  any intermediate port ; and, therefore, 
upon that, which is a lower ground, the judgment must be affirmed, and with costs. 

M‘KELLAR 0. WALLACE E18531 
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011 a p p a l  j%om t i le  S’z*pl.erne Cozlrt a t  Calcuttcr. 

Principles which regulate a Court of Equity in opening stated and eettled ar- 
counts. 

Aceounts of long standing and great complication of a mercantile firm at  Calcutta, 
one of the partners of whom afterwards acted as agent in England, involving 
charges for agency and partnership transactions, were mutually agreed to be 
investigated and closed. After long negotiations and discussion respecting 
some of the charges, an agreement was come to, the parties agreeing to strike 
the general balance at  a given sum, reserving one item of the account, 
amounting to a consideralile wm, for future investigation. This reserved 
item was subsequently settled by tlie acceptance of a bill of euchange for a 
lesser amount, as such reserved item, if opened, would have disarranged the 
settled general acrount. The Bill of exchange was dishonoured, and an 
action brought to recover the amount. h bill was then filed for an injunc- 
Lion, for the cancelment of the Bill of exchange, and that the accounts SO 

settled might be opened. The Supreme Court a t  Calcutta held, that tlie re- 
served item being left open, wee evidence that the account was not finally 
closed, and decreed the accounts to be opened, referring the cause to the 
Master. 

Upon appeal, held by the Judicial Committee (reversing such decree and dis- 
missing the bill, with costs) that the transaction amounted t o  an adjustment 
of the general accounts between the parties, subject to the reserved item which 
was ultimately settled, and that the accounts so settled and closed could not, 
in the absence of fraud, be re-opened. 

The Defendant did not appeal from this interlocutory decree, but proceeded in 

* Present : Members of the Judicial Committee,-The Riplit Iion. Dr. Lushing- 
ton, the Right Hon. T. Pemberton Leigh, the Right Hon. Sir Ed1rat-d R p n .  Knt., and 
the Right Hon. Sir  John Patteson, Rnt. 
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the Master’s oflice in respect of the iuatters included in ?he accounts; but 
before the general report was made by the &faster. he appealed frorii such 
i~t ,er iocu~ary decree to England. In reversing such decree, the Judicial Com- 
mittee ordered him to  pay the costs of the p r , ~ ~ e e ~ i n g s  in the Master’s oEce, 
and remitt;ctd the cause to the Court below, with directions, that the costs 
payAble to  the Defe~dant  upon the ~ i ~ m i s ~ a l  a f  the bill, and the coAs ~ a ~ a b ~ e  
by him consequent upon the proceediiigs in the Master’s ofice, should be set 
off, the one against the other, and the balance paid to the party entitled to 
the same. 

Leave to appeal on an ex par te  a p p I i c a t ~ o ~  was, under special c i rc~i~~~stai ices ,  
granted upon terms of the ~ ~ ~ p e l l a ~ ~ t  prosecuting the appeal and giving 
security for  2300. No step was, hoivever, taken by the Appellant to perfect 
the security or prosecute the appeal, The Respondents, on being served with 
the Order admitting the appeal, filed a counter petition to revoke the leave 
granted to appeal. The judicial Committee, under the c~rcumstances, there 
having been great delay, made an order p u t ~ ~ n ~  the Appel la~~t  rrpon terms 
of lodging his petition of appeal within six weeks, or the appeal to  stand 
disn~issed, and enlarged the a ~ o ~ ~ ~ ~ t  of the recogii~~ance to ;E1000 to cove%* 
the expenses occasioned by the proceedings in the Master’s office, reserving 
the costs of the a~pl icat ion to revoke the leave to appeal, to the hearing. 

In this case, the appeal was b r o u ~ h t  from a decree, dated the 22nd of February, 
1813, and an order, dated [373] the 19th of July, 1849, made by the Supreme Court 
a t  Calcutta in  two suits pending in that Court. In the first of these suits the Ap- 
pellant was Plaintiff, and the ~ ~ s p o ~ d e n t s ,  Defendants ; and in the second s u i t  the 
~ e s ~ o n d e n t s  were P~aintiffs, and the A p p e ~ ~ a n ~ ,  Defendant. These suits arose out. 
of the following circumstances : - 

Previous to  and up to the 6th of June, 1825, the A ~ p e l ~ a n t  carried on the ~ u ~ i n e s s  
of a clothier and merchant tailor in Calcutta, in partnership with one R. Gibson, 
under the style of “ Gibson and Co.” Qn that day, Gibson retired from business, 
and the Appellant purchased his share arid interest in the stock in trade and the 
wedit of the businem, and thereafter carried on the business under the same style, 
for ais own sole use and benefit, until the 1st of January, 183 X I  when he admitted 
one Leslie (since deceased), and the ~ e s p ~ ~ i d e n t ,  Wallace, into ~o-partnership with 
him in the business, for the twnx of twenty-one yeara Prom that date, admitting thein 
into one-Idf share, and selling to them one half of the stock in trade of the business ; 
reserving the other half of the business arid stock in trade, with power to  transfer 
the same to his brother, Thornas McKellar. At this time there were debts to  a very 
large amount due to the Ap~el lant  E3741 from his customers. S u b s e ~ u e n ~  to the 
a d m ~ s ~ ~ o ~ ~  of Leslie and %‘aflace into p a ~ ~ ~ e r s ~ ~ i p ,  a deed of ~ o - p ~ ~ n e ~ s ~ ~ i ~ ,  datcd 
the 29th of May, 1852, was made between the AppelIant of the first part, Leslie of 
the second part, and Wallace of the third park; whereby it was agreed, that the 
trade should ;be Ciarried on in their names for their nzutual benefit, in the proportions 
abwe n~entio~ied, under the style of “ Gibson, ~ ~ c ~ ~ l l a r  and Co.,” and it was further 
agreed, that  the ~ r p ~ l l a n t ,  a t  any time during the co-partners~ip, should be at liberty 
to sell, assign, and dispose of his iiiterest to his brother, Thomas ~ e ~ e l l a r ,  and that 
upon the ~ d i ~ ~ s s i o r ~  of his brother into the eo-partiiersh~p he shouId be considered 
as the head partner of the grin ; and it was further agreed, that the firm of ‘‘ Gibson, 
~ c E e l l a r  and CO.’’ should collect the debts due to  the A p p ~ l ~ a n t ,  from the eus~o~ners  
of “ Gibson and Go.,” and, as a ~ e ~ ~ u n e r a ~ i o n  for so doing, s ~ o ~ I ~ d  have the use of 
such monies, when collected, up to the end of the current year in which the saiiie 
should be collected, free of interest, and thereafter at an interext of eight per cent, 
per a ~ i r i u ~ ~  and that the money to be collected from customers of the firm of c( Gibsol1 
and Co.,” who were also customers of the firm of Gibson McTiellrar and CO,,” should 
be first app~ied in payment of the debts due to the firm of “ Gibson and Co.,” until 
such debts should be satisfied ; and it was further agreed that, in the event of the 
Appellant disposing of his share and interest in the c o - ~ a ~ n e r ~ h i p  trade, and proceed- 
ing to England, the Appellant should be the agent of the firm of “Gibson, ~ c K e ~ I ~ ~ r  arld 
CO,,” in Europe, and that all sums of money remitted to any agent or other person 
by the partners of the firm for the payment of goods, etc., [315] on accourlt of t i le 
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joint trade, should be remitted through tlie agency of the Appellant, and that Leslie 
~ i i d  the Itespoiideiit, Wallace, in the ereiit of tlie App-llaiit proceeding to Englaiid, 
should render to him half-yearly accouiits of his private accouiits with them, and 
at the end of every year, %\-hen a gerieral account of the stock, etc., should be made, 
render to the Appellant a sumniary account or balance-sheet thereof. 

Under this deed of Go-partnership, the business of the firm of “ Gibson, MclCellar 
and Co.” was carried on till the 17th of November, 1832, when the Appellant trails- 
ferred h i s  half share to ltis brother, as provided by the deed, aiid frorri that time 
the Bppellant ceased to carry on the business; T. McKellar, Leslie and Wallace, 
carrying 011 the same under the style or  firni of “ Gibson, McKellar and Co.,” until 
the death of T. McKellar, when the business was carried on by Leslie and Wallace in 
CO-partnership, under the style of ‘‘ Gibson and Co.” until the death of Leslie after- 
mentioned. 

The firui of (‘ D. &fcICellar and Son,” of Old Surlington Street, London, clothieis. 
etc., had supplied and shipped all the goods and other merchandise from England 
required by tlie firm of “ Gibson and Co.” for eight or nine years previous to Leslie 
aiid the Mespondent. ?Yallace, being admitted into partnership with the Appel- 
lant ; and thc firm of “ D. McKellar and Son ” were in cori~espoiideI~c~ with, and 
had bupplied large quantities of goods to the firm of “ Gibson, McKellar and Co.” 

The firm of “Gibson, McIiellar and Co.,” by a power of attorney, dated the 
”2nd of Jaiiuary, 1838. without the knowledge or consent of the Appellaiit, [376] 
constituted A. McKellar (brother of tlir Appellant, and a member of the firni of “ D. 
McKrllar and Son ’ ), and also the Appellant, their joint and several attornies in 
(:reat BritRin, to get in the debta and money due to  the firm of “ Gibson, McKellar 
and Co.” 

From the year 1883, to the month of April, 1838 various Bills of exchange, 
proniissory notes, etc., in respect of debts due and owing to the firms of “ Gibxon, 
McKellar and Co.,” and ‘I Gibson and Co.,” respectively, were sent by those firms to 
England, for realisation to the Appellant and also to his brother A. McKellar. 
9. MMcICeliar, howerer, was the only person who acted under the power of attorney, 
tiscept in the instance of two small debts owing to ” Giltson, McKellar and CO.,” 
which were got in by the Appellant arid handed over by him to A. IVZcKellar, as such 
acting attorney or agent, and who collected and realised certain of the Bills of 
exchange and proniissory notes, and also the amount of certain debts, and accounted 
for what he so received to the firm of “ Gibson, McKellar and Co.” iii the consign- 
iirent accounts of the firm of ‘‘ D. McRellar arid Son,” with the firm of  “ Gibson, 
McKellar arid Co.” 

The Appellaiit wab appointed by t l i e  dced of partnership the agent in England 
of the firm of ‘‘ Gibson, McIiellar and Co.,” for the purpose of selecting for  “ Gibson, 
NcIiellar and Co.” the goods and iliercliandise from England which they might 
require for the purposes of their trade, but, shortly after his arrival im England, 
the firm of ‘‘ Gibson, McKellar and Co.” gave instructions to the Appellant to hand 
orer to the firm of “ D. McKellar and Son ” the indents or orders for goods aitd otller 
itierchandise wlkh  they, from time to time, should enclose to him, in order [377] 
that the firm of “ D. McKellar and Son ” might apply tlie goods and rnercliandise 
thereby ordered, and, in pursuance of such iiistructions, frotn that tiirie all the 
goodi; and i ~ ~ e r c l ~ ~ ~ i i d i s ~  specified in the illdents or orders of the successive 6rliis of 
“ Gibsou, McKellar and Co.” aiid “ Gibson and Co.,” with the exception only of sorne 
of coitiparatirelp trifling amounts, mi’e procured aitd supplied by the firill of 
“ D. XcKellar and Son,” through the Appellant, as such ageitt, who merely assisted 
in selecting such goods and mercliandise, m d  paid for the saitie ah agelit under 
the before-mentioned partnership deed, and charged the firms of “ Gibson, McKellar 
arid Co.,” and (‘ Gihon and Co.,” commission at the rate of five per cent. for acting 
as agent in selecting arid ill advancing the money to pay for the goods and merchan- 
dise so supplied to  them, in respect of which the Appellant, from the latter end of 
the year 1832, to January, 1839, inade advances out of his own monies for those 
firma to a great amount without settlinc ally account with theni up to thp latter e1ld 
of the pear 1531. 

The members of the firni of “ Gibson, XcKeHar and Co.,“ after the Appellant 
retiwd from the partners hi^^, collected under the powers of the partnership deed, 

938 



iiro~~ey to a large aiuouiit, on behalf of the dppellarit, iu respect of debth m i u g  to 
I i i m  by the customers of the firm of Xi.  Gibson and Co.,” but l d i e ,  aircl the 1Zc- 
spondent, Wallace, after the death of T. ~ c I ~ e l l a r ,  weye cliarged with having 
neglected to coIlect ti large portioii of the debts so due t o  the Appellant, which it was 
alleged, iu coiisequeiice of such neglect, were lost. 

The Appella~it, in niovember, 1837, executed a po~ver of attorney, appointing one 
~ i . e ~ ~ ~ a ~ ~ a y ,  of E3781 Calcutta, his attorriey and agent, to recover and receive front 
the firui of ‘‘ Gibion, McKellar and Co.” all debts which then were, or thereafter 
sliould be, due to  the Appellant, not only on account of the f i rm of (‘ R. Gibson and 
Co.,’’ aud ‘‘ Gibson, McKellar and Co.,” in which he had been a partner, but also for 
the monies due to him from the firm of “ Gibson, McIiellar and Co.,” for the goods 
arid merchandise as settled by the firm of “ D. McKellar arid Son,” and paid for by tlie 
Appellaiir, as such agent, and at  the same time the Appellant empowered Greeiiavcuy 
to make out and finally settle all accounts bettveen the Appellaiit and the firm o f  
“ Gibson, McKellar arid Co.” 

This power of attorney was received by G~eenaway, iii  ~ e b ~ ~ a r y ,  1838; but 
~~rev~ous ly  to its receipt, and 011 the 26th of J a~ i~a i*y ,  1835, T. &IcIiellar died, having 
by his Will appointed Greenaway his executor, who proved the Will; and, shortly 
after the death of T. McKellar, his share in the busiiiess of ‘‘ Gibsoxi, ~ c ~ ~ e l ~ a r  and 
Co.” was by deed assigned t o  Leslie and the Respondent, Wallace, by Greenaway as 
huoh executor ; and by such deed, Leslie aiid Wallace took upon themselves the pay- 
ment of all the partne~ship debts and ~ i a ~ i l ~ t i e s  to which T. McKellar was liable 
jointly with them at the time of his death, as a meniber of the firm of “ Gibson 
Mclisllar and CO.” 

1x1 the begimiitig of the year 1838, Greenaway, as the ,4ppellant’s agent at Cal- 
cutta, rendered to ‘‘ Gibson and Co.” tlie A ~ p e ~ l a ~ ~ t ’ s  account current between hiin 
and ” Gibson, iS’lcKellar and Co.: of all their dealings and transactions in business 
then ~ e i i ~ a i i J i n ~  u~iadjusted (other thau those which related to the collecting of and 
accnwriiig for the outstanding debts due t o  the Appellant), from the mouth of E379) 
June, 1832, to the 3lst of ~ a n u a r y ,  l8Y8. This accouiit current, lruiitbered -1, at 
the time it was so rendered by G r e e i ~ a ~ ~ ~ a ~ i ,  x w  objected to by the firm of *‘ Gibson, 
McKellar and Co.,” when Greenaway requested LesIie and Wallace to make out aiid 
render to him, as such agelit, the accounts iri the maimer which they were willing 
to adinit the same. They agreed to do so; and, accordingly, they made out and 
rendered their account current to Greenaway, up to the 31st of January, 1838, Fvhicli 
was ~ ~ ~ I i ~ i ~ e r e d  3. By sncli accotriit they adl~iitted a baiarice of Its. 491,695 14a. 3p. .  
to Lie due from “ Gibson, McIiellar and Co.” to the Appellant, on the J l s r  of January, 
1838. 

Tlie differexice iii amount bet\veeri the accounts iiuiiibered 2 and 3 ,  reiidered by 
~ r ~ ~ ~ ~ ~ ~ ~ a y  011 behalf of the Appellant, a d  by “ Gibson and Co.” respectively, 
was tl MXXI of &;E3757 15s. l jd. ,  but there was 110 difference whaterer in such accounts 
as to  the respective amo~ints of the suin total charged against ‘‘ Gibson, McKellar 
and Co.,” for the price of each shipment of goods. Pn the account No. 2, discount at 
the rate of two-and-a-half per cent. up to the 30th of June, 1836, upoil the respectire 
a m o u ~ ~ t s  of the sunis total charged, was allowed to “ Gibson, Mcliellar and Co.,” 
arid from that time to tlie close of the account, no discount  as alloned; and a 
( , o ~ i ~ t i i ~ ~ ~ ~ o i i  of five per cent. was charged upoii the rmipective a i n ~ ~ u ~ t s  of all the S U I ~ I ~  

total so charged. By tlie account No. 3, “ Gibson and Co.” claimed to have certain 
discounts allowed upon amounts total charged agaiust *‘ Gibson, ~ ~ c K e ~ ~ a r  and Co.,’‘ 
for t l i ra price of sliipnieiit of goods artd for coii~iki~ss~ori of five per cent. c l ia tyed o ~ i i r  
u ~ m  clie respective aiiiounts of all the sunis total RD [380] charged, after first deduct- 
ing a discount of seven-and-a-half per cent., and the difference of interest conse- 
quent upoii these differences, aiid sucli claim, reprewilted all their objections to 
the account No. 2. 

IKI consequence of these claims 0x1 the part of Leslie. and the Respondent, 
i’t’a’flace. many ! i~ot ia t ions  and d~scuss~ons took place before the month of Septem- 
ber, 1858, as to their settlement, and at length i t  was, in September, 1838, finally 
arranged and agreed between Greenaway, as the Appellant’s agent, and ‘‘ Gibson and 
Co.,” that the firm should pay the Ai~pellaK~t the sum of Rs. 91,695 14a. 3p. in casll, 
and give a hond for 4 lncs of Company’s Hupees, payable quarterly I8.y instalnients 
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of ItS. 25,000, and that the disputed item of $3757 15s. lgd. should stand over for 
future ~nvestigation, and, accordingly, the firm of ” Gibson and Co.” paid Greenaway 
that amount in cash, and on the 24th of September, Leslie and ~ a ~ ~ a c e  executed 
and gave their Bond for 4 lacs of Rupees, payable by i~~s~alments .  This Bond recited, 
that Leslie and Wallace had examined and investigated the several accounts of the 
Appellairt with the firm of ‘* Gibson, ~ c ~ e l l a r  and Co.,” rendered on his behalf, ~ 1 ’  
LO the 31st of January, 1838, but that they refused to admit the further sum of 
A3787 18s. l$d- claimed as due to the Appellan~, until satisfied on further investiga- 
tion and exam~nat~on. 

In May, 1839, h s l i e  came to England, bringing w i t h  him a power of attorney 
from his copartner Wallace, expressly authoris~ng him to settle the differences 
between the firm of ‘‘ Gibson and Co.” ap to the d~sputed itern of 323787 15s. lgd., 
and such d~fferences were accordi~igly finally closed and settled by Leslie giving to 
the Appel~ant a Bill of exchange, 13 dated the 31st of August, 1839, drawn by the 
~ p p e l ~ ~ r ~ t  upon and accepted by LesIie in the name of the firm of  ‘( Gi~~son  aad Co.,” 
payable eighteen nionths after date, for Rs. 30,744 4a., a lesser sum than the reserved 
item. 

The Biil of exchange was f o r ~ ~ a r d e d  to Greer~a~vay at Calcutta, who received the 
same in due course, and informed Wallace of that  fact. The Dill not having beeii 
paid at  maturity, the Appellant, on the 14th of Xarch, 1841, b r o u ~ ~ i t  an action on 
the plea side of the Suprenie Court at Calcutta against the Respondent, Wallace, arid 
Leslie to recover the amount. To this action the Defendants pleaded, first, that they 
did not accept; secondly, that the Rill was a~~cepted at the request and for the 
accommodat~o~~ of the Appellan%, and without any consideretio~i for the same ; 
thi rd~y? that the acceptance was obtained and procured by the Appellar~t by fraud 
and covin; and fourthly, a set off. B c o ~ 7 ~ ~ ~ i s ~ ~ o n  for the exa i~ i~ ia t io i~  of wituesses 
in ~ n g i a I ~ d  was obtained, but was riot returned at  the date of the trial, (the 30th 
of June, 1842,) \%-hen a verdict was given for the Appellant, for the aniount of the 
Bill of exchange, and interest a t  8 per cent. 

Leslie died on the 11th of June, 1841, having by his will a ~ p o ~ t ~ ~ ~ d  the Respond- 
ents his e~ecutors. 

While the proceedings at8 law were going on, the Appellant, on the 30th of 
September, 1861, filed a bill on the equity side of the Supreme Court at Calcutta 
against the Respoadent, Wallace, as surviving partner of the firm of ‘( Gibson and 
Co.,” and also against the other ~ e s p o x ~ d e ~ i t ~  Spence, the executor of the late Leslie. 
The bill stated, among other things, the ~ ) e f o ~ ~ ~ ~ ~ e n t i o n e d  deed of c ~ ~ ~ a r t i ~ ~ r s ~ ~ i ~ )  
and the col-[3823-lection and realisat~on, by T. McKe~lar, Leslie and Wallace of 
certain of the debts due to the Appellar~t from the customers of the firm of ‘‘ Gibson, 
i?ifcKellar and Co.,” who had been customers of the firm of “ R. Gibson aad Co.,” and 
that other of such debts had been lost by the neglect of T. Mc~el la r ,  Leslie arid the 
~ e s p o n ~ ~ n t  to recover and get in the same, and prayed that an imm.ztit might be 
taken of all monies which T. ~ c ~ e l l a r ,  Leslie and Wallace, or any of theni, a& 
which the ~ e f e n d a n t ~ ,  as executors of Leslie, or either of them, had collected or  re- 
ceived in p a y ~ i e i ~ t  or sat~sf&ctior~, either wholly or partly, of the debts due to the 
Complainant as such member of the old firms in which he was so interested as afore- 
said; m d  of the debts which he had purchased or obtained from G. T. Gibson as 
aforesaid, and of all monies whioh McKellar, Ileslie and Wallace, or any of them, 
and which the Defendants, o r  either of tabem, 8s such executors aforesaid, had col- 
lected or received from the customers of the new co-partnership firm, and which. 
~ c ~ r d i n g  to the terms and provisions of the deed of ~ o - p a r t a e r ~ l ~ ~ p ,  had bee13 
applied towards paynient of the debts due to the Plaintiff, and paid over to of 
placed to his creditJ, which but for the wilful negKect or default of M c ~ e l l e ~ ,  ldesIie 
jt1ld Wallace, and each of them ; might have been collected in or received by ttrelll : 
and that the Defendants might be decreed to pay him what, upon taking such 
account, might be found due to him ; and tbat the ~ e f e n d a n t s  should deliver over and 
deposit with the proper oBcer of the Court? all the accounts, vouchers, etc., b e ~ ~ ~ g ~ n ~  
or in any way relating to the old firnis in which he was interested as aforesa~d ; and 
that in the ~ n e a ~ ~ t i m e  the [3833 ~ e f e n d a n t s  might be restrained from G o ~ ~ e c t i n ~  03’ 

receiving axiy of the debts due to him. and for general relief. 
The ~ e s p o n d e ~ ~ t s .  on the %rd of February, 1812, put in a joint ansn-er, ad- 
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mitting that T, McICellar, Leslie and Wallace collected and received debts and monies 
to a large a~~ ioun t  on behalf of the ~ p p e l l a i ~ t ,  and which were owing to the firm of 
” R. Gibson and Co.,” but they denied that any debts had become irrecoverable and 
lost to the Appellant by reason of any iieglect or o~~iissiori on tlieir part, as alleged 
in the bill. 

Oil the 1st of March, 1843, the &spoildents filed a cross bill in the same Court 
a ~ a i n s t  the Appella~~t.  The bill stated, that the Appellant had been appointed as 
attorney to collect divers sums of nioney on bills, etc., for the firm of “Gibson, 
~ c K e l ~ a r  and CO.,” and that he never a t  any time rendered a true account of the 
collection of such monies, and, by reason of his negligence in not demanding payment 
of, or suing upon, certain bills, the same became irrecoverable, and barred by the 
Statute of ~ i m ~ t a t i o ~ ~ s  ; that  the Appel~ant as such agent had charged the firm with 
the ageacy commission of five per cent., and the bill charged that the invoices sent 
‘vyere i ~ i p e r ~ e c t ~  incorrect, and false, the Appel~ant having, in breach of ’his duty as 
agent, charged higher prices in his accounts than the price actually paid by him to 
those from whom he had purchased, and had not allowed them d~scount when 
allowed to hint, and that the accounts wanted many itenis which ought to have been 
credited to the firm of “ Gibson, ~ e ~ e ~ l a r  and Co. ;” and that the members of that 
firm had never obtained a full, true, arid f a i ~ f u ~  account of his d e a l - ~ ~ 4 ~ - i n g s ,  
transactions, and purchases as such agent. The bill. also charged, that the accounts 
between the firm of ‘‘ Gibson, ~ c ~ e ~ l a r  and Co.” were still open and u r~se t t~ed~  and, 
after charging that &e Appellant had in his possession the original invoices, etc., 
and seekirlg the productioll thereof, prayed, that the prior accounts might be opened 
up and re-adjueted ; and for an injunction restraining him from receiving any of 
the debts, and that the Bill of exchange might be delivered up and caiicelled, as 
it had beet1 o b t a ~ n ~ d  by pressure and duress, and the Ap~el lani  restrained from 
issuing execution upon the judgment recovered by him. 

The Ap~e l l a I i~  by his answer insisted, that the accounts were ~ ~ i a l l ~  settled arid 
dosed by the paprent  and Bond; that after the settlement of the disputed item of 
223757 15s. lgd., when he cons~dered all niatters in relation thereto finally settled 
and adjusted, he had destroyed the greater partp of the vouchers and papers relating 
thereto as being no longer of any valve, and he submitted, that by reason of such 
final settlenient of accounts the ~ e s ~ o r ~ d e x ~ t ~  were not entitled to any a c c ~ ~ n t  of 
.wch particulars as were inquired after and prayed for by their bill, previously to 
the 31st of ~ ~ ~ n u a r ~ ,  18%: and he further, by h i s  answer, stated, that  he had 
received from the sellers, from the years 1834 to 1836, in coiisequeuce of ready- 
incney payments, a discount ~ y a ~ ~ n g  from 5 to 79, and that he received a com- 
mission of 24 per cent., as a dei credere commission, from June, 1836, to end of 
1837, out of the profits of the parties from whom he purchased the goods. 

~ i t n ~ s s e s  were examined on both sidm, and the corresporidei~~e between the 
parties respect in^ the E3851 sett leme~t was filed. The Appellant examined Green- 
away, to establish the materiaK issue, that the; ~ccounts were stated and settled as 
he insisted. There was no evidence to show that the Appellant had been guilty of 
any of the acts of fraud or duress, or that he had been guilty of neg~ect or default in 
getting in the debts due to the firms of “ Gibson, ~ c ~ e l l a r  and Co.” and “ Gibsoxi 
and Co.,’? as alleged by the bill. 

The two Causes were heard toget~ier in the ~ ~ o i ~ t ~ ~  of February, 18.17, when the 
Chief Justice, S i r  Lawrence Peel, pronoui~ced the judgment of the Court, to the 
effect, that as there was no ground for  peachin in^ the Bond as f ~ a u d u l e ~ ~ t ,  it must, 
therefore, be deemed a settlement as far as it extended ; that  there was an esception 
of the sum of S3757 16s. lad., whieh appeared to him to be the only matter substan- 
tially in dispute, that it did not appear that the accounts under settlement excluded 
any of B. McKellar’s claims, and the presumption was, that all his claims were 
included. That the claims against the Calcutta firm appeared to be referable to 
three heads ; the sum agreed to be paid as a valuation of stock, on the adwnissioxr of 
the succeeding members to the firm of which B. ~ c ~ e ~ l a r  was the sole ~ ~ ~ e ~ ~ ~ b e r  ; the 
collections in Calcutta to be carried to account of the firm or firms centred in H, 
NeKellsr, and the sums advanced by him in England, and his charges 0x1 purchases 
e~ec ted  by him for the house in Ca~cutta ; and that these on the evidence could not 
be takpn to have been the basis of the proposed settlement. That if. therefore, the 
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Plaintiff in the original suit (the Appellant) was permitted to have an account of the 
collections from an  earlier date than the date of the Bond transaction, it would be 
in  effect re-opening the [386] accounts, of the settlement of which lie had taken the 
belietit. That, therefore, the account, in the origins1 bill, must be confined to 
trarisactions subsequent to the Bond. As to the sum excepted and reserved on giving 
the Bond, the Chief Justice thought that the circumstances which had taken place 
were such ah ought not to preclude the inquiry proposed to be directed, and the 
Court referred i t  to the Master to take the accounts upon that footing. 

The case was afterwards re-heard, and on the 22nd of February, 1848, the Chief 
Justice pronounred the jndgment of the Court, “ tha t  the nature of the reservation 
(the sum of 323757’ 15s. lgd.) out of the settled accounts was such as to  be applicable 
to all or any of the sunis included ; and, therefore, they varied the former decree by 
referring the accounts generally, with direction, that  if the Master should find a 
settled account, he should take the account on that footing.” 

The Appellant took the initiative in the Master’s office, proceeding Kith the 
reference ordered by the above decree; m d  evidence respecting the accounts wns 
entered into. 

On the 3rd of April, 1849, the Master made a separate report upon the question, 
whether the accounts between them was or was not a settled account, and he thereby 
found, that the accounts between the parties in the suits, and the reserved iterii of 
2 3 7 5 7  15s. lgd. were not, nor was either of them, settled, as contended before hiin 
on the part  of the Appellant, but that the sanie were still open and unsettled. To 
this report, the Appellant took emepptions, first, that the Master had found that the 
accounts between the Appellant and the firm of E3871 ‘‘ Gibson, McKellar and Co.,” 
up to the 31st of January, 1838, were not settled by the Bond, whereab he ought to 
have found that the whole of the acconiits and dealings between the Appellant and 
the firni of ‘ I  Gibson, McKellar and Co.,” up to the 31st of January, 1838, were 
closed by the Bond, except as to the reserved item of ;E3757 15s. lgd. and two other 
small SUMS, and except the amount prayed for by the Appellant’s bill: secondly. 
that he ought to have found the reserved item of 23757 15s. 13d. settled and closed 
by the Bill of exchange. 

These exceptions were argued before the Supreme Court, and by an Order of that 
Court. dated the 16th of July, 1849, the same mere over-ruled and the Master’s 
separate report confirmed. The judgment of the Court was delivered by Mr. 
Justice Colvile, to the effect, that the Master was right in finding that there was no 
settlenient of the accounts, in the sense i n  which that term was understood in a 
Court of equity, on either of the occasions referred to by the exceptions ; and that 
eren the language used by the Appellant himself. in making his claim before the 
Master, was not thar ordinarily used in  setting up a settled and closed account; 
namely, that the accounts were stated and settled, and that thereupon certairi pap- 
ments mere made and a security given, on the footing of that settlement : but that 
the settlement conter,ded for was effected by such payments and the execution of such 
security, and that these acts, which might be material as constructive evidenre of 
an antecedent settlement of accounts, was treated as constituting the settlenient 
itself. That the Bond, i f  taken alone, was neither an account stated, nor nffor,ded 
any satisfactory evidence of an account stated; no balance being agreed upoii. i t  
being left an open question, whether [%a] the sum admitted to be due was or was 
not to be increased by the sum of &E3757 15s. Igd. : and he was of opinion. that the 
Plaintiff had failed to establish that in September, 1838, there was such a settlement 
of accounts as that which he set up, or that anything was done by which, in taking 
the accounts directed by the decree, effect could be given to it as to an account 
stated. That the effect of the acceptance for Rs. 30,744 4 anas, given by Leslie in 
the partnership name of ‘‘ Gibson and Co.” to McKellar, was not such a tramaction 
as ought to be treated as a settlement of accounts between principal and agent. whirh 
precluded the former from having the accounts of the Iatter taken in a Court of 
equity. 

Proceedings were then resumed in the Master’s office, and warrants were issued 
at  the instance of the Appellant, in pursuance of the original decree, requirirtg the 
attendance of the Respondents before the Master to go into the accounts. Meetings 
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were had, and the accounts gone into, and other p r o c e e d ~ n ~ s  in relat~oli thereto 
taken. 

So  appea~ was asserted from the Decree ~ ~ r o ~ ~ i ~ ~ ~ i ~ c e d  ill ~ e ~ ~ ~ u a r y ~  1848. or the 
Order of the 16th of July, 1849, made on the ~ ~ c e p t i o n s ,  but the ~ p p e l ~ a n t ' s  counsel 
in Calcutta, beiiig of opinion that an appeal iiiight be successfully prosecuted, 
~n t i~na t ion  to that effect was c o ~ i ~ ~ u n i c a t e d  to the Appellant, who was resident in 
~ n ~ l a n d ,  and a correspo~ider~ce ensued respect in^ the eoidence and proofs rfithiii 
the ~ p p e l ~ a ~ ~ t ' s  power to verify and produce. The A ~ 3 p e l ~ a ~ ~ t  also took the oliiniort 
of counsel in  and, on points relative to the espedieucy of an appeal, and 
u~ t i i~~a te ly  ha&tg been advised so to do, bp letters, dated the "itlir aud 24th of 
December, 1849, instructed his agent in India to direct counsel to [3893 more for 
such appeal on his behalf. The i n ~ t r u c t ~ o n ~  tbu8 xent were, however, not awiIable 
before the 20th of February, 1850, when the period of n i s  rtionths, the iiwe limited 
for appealing by the Calcutta Charter of Justice, had expired, and the ripfit to 
appeal, therefore, lost. Under these c~ rcun~$ ta i~ce~ .  ~ ~ e ~ e ~ l a r  presented a petitio:) 
to the Queen in CouI~c~l,  praying for leave to appeal. ~iotwjthstarIdin~ the t h w  
limited by the Charter had expired. 

This petition was heard befwe the Judicial C o ~ ~ l i t t e ~ ,  ea parte, and, bein% 
sup~or ted  hy an affida~rit se t t~ng  forth the circunistaI~ces above stated, was allowed. 
upon terms of the  eti it ion er giving security for costs, and lodging in t,he Cnuncil 
o%ce a c e ~ ~ ~ c a t e  of r e e o ~ n ~ ~ a n c ~  in a penalty of &500. 

The service ~f the Order made upon this petition, dated the 25th of June, 1850. 
upon tbe ~ ~ e s p o n d e n ~ s  in India, was the first int iniat~oi~ they received of the appeal, 
and they presented a counter petition to the Queen in Couiicil to rescind and revokr 
such Order. It alleged, that no notice of the application for leave to appeal had 
been given to them, arid that  p ~ o c ~ e ~ i ~ g s  in the Master's o-Ece, in the original aiirl 
cross bill, 'had been taken bp McKelZlar without any notice of his intended apptica- 
tion. That they had no oppor tuni t~  afforded them of stayiiig ~roceedings, but werc 
c o m p e ~ l ~  by the steps and p r ~ e e d i n ~ s  taken by Ailcfiellar, as actor, to proceed 
and incur pittat expense in the Master's office, since the passing of the Decree of the 
22nd of Feb~~~Ia ry ,  1S$3, and the Order of the 16th of July, 1849, and that such 
expenses which they had been so led into contd never be recovered. if the appeal ';YRY 

successfu1, as the whole of these ~ r o c e e d i ~ ~ s  would be a nullity. 
f3901 That two years had elapsed since the date of the Decree of the 22nd of 

~'ebruary, 1848, and the time when the petition was presented to Ber Majestv 111 
Council; that  the taking of  the steps and proceed~i~gs~ as actor, ~ r ~ d u c ~ i ~ ~  them to 
piwceed itnder the reference in the  aster's office, was an ac~uiescenc~ and sub- 
mission to the Decree and Order, and a waiver of  his right to appeal. That i f  
such fact had been known to the Coni~~~ittee,  they would have made UcKeIiar give 
security for the costs incurred by this ~ r ~ e e d ~ n ~ .  That McKellar had not entered 
of prosecuted his appeal; that  it was a conditioi~ precedent by the Order of Hei. 
Majesty in Council, that he should lodge a ~ e r t i ~ e a ~ e  of r e c o ~ n ~ ~ a ~ c e ,  but that he 
had not done so, and they prayed that  such Order in Council might be reversed. 
and that ~ c ~ e l l a ~  might be ordered to pay the ~e t i t~or Iers  the costs incurred. Thin 
petition was supported by an a ~ d a v ~ t  ~ e r i f y ~ ~ ~  the p r i ~ i c i i ~ a ~  a l ~ e g a t ~ o x ~ ~ ,  and was 
served on the A p ~ e ~ l a r t t ~ ~  agent. 

(June 18, 1851.") 
This Court trould not have made the Order, a d ~ i ~ i t t i n ~  the appeal, if i t  had 

been possessed of the kno~ledge of tlte fact of the proceedings taken in the MaPter'x 
office by ~ c K e l l a r ,  under the Decree of the 22nd of February, 1848. That fact way 
not d~sc~osec~ iii the a p p l ~ c ~ t i o n  niade by him, which was ex parte. Moreover, tile 
tenas of the Order i r k  Council ve not been ~ o ~ p l ~ e d  with. No r ~ o ~ n i z a i i c e  has 
beeit entered into, uor has any i t  ion of appeal been lodged, [391] although nearly 
a t ~ ~ e ~ v e m o n t l ~  has elapsed since the date of the order. 

Xr. ~ ~ ~ g r a l n ,  Q.C., co?&&--lt was not t h o u ~ h t  necessary to appeal from rile 
interlocutory decree, and, accordingly, the parties went in before the Master to 

* Preseiit : ~ e ~ ~ ~ b e r s  of the Judicia1 Coni~~iittee,-T~ie Night Hon. Dr. Lushing- 
ton, the Bight Non. T. P e n ~ b e r t o ~ ~  Leigh, The Right H o r ~  Sir Edward Ryaa, Kat., 
and the Riglit Hon. Sir  John Jervis, Knt. 
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take the account. When it was discovered that it was requisite and expedient to 
appeal, the six months limited by the Charter had expired, and this Court granted 
leave to appeal as an indul, 0-ence. 

The Right Hon. T. Pemberton Leigh.-There has been great laches, but not such 
RS, in their Lordships’ opinion, ought entirely to shut out the appeal. But further 
terms niust be imposed upon the Appellant. The recognizance must be increased to 
the sum of &lQOO, a sum s u ~ c ~ e n t  to cover the costs incurred in the Master’s office, 
by the Appellant forcing on the proceedings and taking the accounts ; and, as the 
delay has been occasioned by the Appellant, the petition of appeal must be lodged i n  
the Council office within six weeks, and if not then lodged the appeal is to stand 
dismissed. This course will, we think, do complete justice to all parties, ’Ne reserve 
the costs of this application. 

By the Order in Council made upon this petition, the Appe~lant was directed 
to lodge in the Council office the certificate of recognizance to Ber Majesty, in a 
penalty of 321000 sterling, conditioned to stand and abide such detern~ir~atior~ a s  
might be made, and to pay all such costs as might be awarded in case the appeal be 
dismissed (such recognizance to be in lieu of the aforesaid recognizance of S500, 
for costs in the [3%] appeal as set forth in the Order of the 25th of June, 1850), 
aitd to perfect such recogni~ance, and lodge his petition of appeal in the CounciI 
ofKee within the space of six weeks froin the date of the Report, and, in the emnt o f  
faiiing to perfect such recogn~zance and lodge such petition within that period, the 
Order be discharged, and the costs of the petition paid by the Appellant; but if the 
recognizance was perfected, and the petition of appeal lodged within that period, 
then that the costs of the petition was to be reversed. 

~ ~ ~ ~ ~ ~ L A R  1). WALLBCE E18531 

The appeal now came on for hearing. 
BIr. Wigram, Q.C., and Yr. W. A. Collins, for the Appellant.--The siiiiple ques- 

tion the Court below had to decide was, whether the t,ransaction in question entered 
i n to  in the month of September, 1838, a ~ o u n t e d  to a settled account up  to  the 3lst  
of January, 1838, between the parties, and precluded the Respondents from openirrp 
the aeco~ints again. Our coi~tention is,  that  it did constitute a settled aceount, and 
that the Court below entirely misconceived the effect of thaf, settlement. Indeed, 
the Bond and Bill of exchange is a bar to any such claim. The evidence of .Green- 
away, ancl the co~respondeIi~e between the parties respecting this $ettle~~ient, show 
beyond dispute that it was a clear case of settled account, with the reservation of 
one item of 323757 15s. Igd, Although the investigation of that item, i f  it had 
been found to be ~ncor~.eetly made up, niight have disarrai~ged the iterns i r i  the 
prior accounts up to the 31st of January, 1835, yet that would iiot affect such settle- 
rnent, and that was also settled by the acceptance of the Bill of [393] eschange for a 
less aniount. The charges of wilful neglect and fraud contained in the origiiial bilf 
were r in supported by evidence, and wholly failed. As the accounts between the 
parties had been so long settled, we submit that  the Decree ordering the reference 
to the Master to take the accou~~ts,  and that the Order overruling the exceptions, 
ought not to have been made. Browone71 v. ~ ~ 0 ~ ~ ~ ~ 1  (2 Bro. C.C. 62).-[Mr. Petnber- 
ton teigh : The proceedings taken by the Appellant in the Blaster’s office wider the 
Order was wrong : he should have a p p e a l e ~  a t  once ; a t  all events, he ought, wtlicll- 
ever way our judgnient may be, to pay the costs of those proceedings.]-The Decree 
T V R ~  an erroneous one. In ne ~u~~~~ Y. CEarrEe (4 Clk. and Fin. 562) the House of 
Lords held that the original Decree, pronounced more than two years before enrol- 
ment, was saved by a subsequent Order niade in the cause. 

They referred also to P w k e r  v. Mo?.refi! (2 P~i l l ips ,  453). 
Xr. Rolt, Q.C., and Mr. Leith, for the Respondents.-The accounts have never 

been stated and settled. The Court below was, therefore, perfectly right up011 the 
facts shown, to refer it to the Master, with liberty to surcharge and falsify tlre 
accounts. The 
claiins made by “ G i b o n ,  MeKeIlar and Co.,’” in the account No. 2, for discounts. 
over charges in respect of the s~iipn~erits. and the differences of interest which fornied 
their objection to the awount, have never been settled ; one of the disputed points 
being, ahetlrer a del credere coni~is-~394]-sion was properly charged by the Appel- 
lant in his clraracter of agent ; a most i ~ i i p o r t a ~ ~ t  inquiry, as it converted the agent 
into The Respondents --ere wholly in the dark as to  the particulars of 
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these discounts and overcharges. They never had the vouchers, only the invoices 
and statements upon which the alleged settlerrie~~t of the account up to the 31st of 
~Tan~~ary ,  1838, was founded. Facts which the Appellant was bound to have coni- 
~ ~ ~ i ? i i ~ a t e d  to them were kept back at the t ime of executing the Boiid and accepting 
the Bill of exchange. 
can be stronger proof that i t  was iiot a formid s ~ ~ ~ l e ~ ~ e i i t  than the 7 ~ n d ~ s p u ~ e d  fact, 
that the i t e m  for ;63757 15s. lgd. was reserved, and which maii~fest~y, if wrong, 
worrld d i s ~ r r a x ~ ~ e  the whole of tlie items of the general accountZ That alone is 
s u ~ c i e n t  to entitle us to have the aecountrt opmed, as the Court below irrost clearly 
espressed in the ~ u d g ~ ~ i e i i t  of Mr. h s t i c c  Colvile. It was not necessary to establ~sl~ 
legal fraud : there was unfair advantage taken, and that i s  ~ ~ i ~ ~ i e n t  to justify the 
Court in opening the accounts. G'i6aon T. d'e;ll'cs (6 Ves. 2661, fqood v. D o m e s  (18 
Yes. 120), - ~ o m ~ ~ s g ~ ~ c q 6  v. S a ~ ~ ~ y s  (18 Ves. 301, 308), Andemon v. , ~ ~ ~ ~ ~ ~ ; l l '  (2 Ves. 
244. Length of time i s  no bar i f  fraud appears in a stated 
account. P e ~ m o n  P. BciwdG,y ( 2  Atk. 1191, A ~ ~ f F ~ ~  V. A l l f i ~ y  (1 Mw. and  GO^. 87). 

The statemerit furiiislied them was a sztL/.rlestio 

S.C. 4 Bro. C, G. 422). 

"tie Right Non. T. P e ~ b e r t o r ~  ~ , e i g ~ ~ . - ~ ~ r i n ~  the progress of this appeal, me 
have had an o ~ ~ ~ ~ t u n i t y  of looking very carefully through the [395] whole of the 
papers in the case, and after the extremely clear and able manner in which the case 
has been argued at. the bar, we Peel ourselves in a situation to dispose of it at once, 
and we think it better to do so now, than to put the parties to any further delay. 

Parties having 
account* between tlieni, may meet and agree to settle thow accounts by the ascertain- 
ment of the enact balance; and, if they mean to ascertain the exact balance, it rriap 
be necessarp for that  purpose, and probably i s  necessary in  most cases, that vouchers 
hhould be produced, and that all the ~ ~ ? f o r ~ ~ ~ a t i o n  which is possessed on one side and 
the other, should be furnished in the settiement of those accounts ; and, if it afterwards 
turn out that there are  errors in the account, it i s  a s u ~ c i e n t  ground for opening the 
account aird for setting it right in U Court of Equity. If, on the other hand, persons 
meet and agree, not t o  ascertain the exact biilance, but agree to take a gross sum as the 
Batance : a sum which one is willing to pay, and the other is content to receive as the 
result. of those acco7~nts; it is obvious that the pr~duct ion of vouchers i s  entirely out 
of the question, and errors in the account are so also, for the very object of the parties 
i s  to avoid the necessity for p r ~ ~ ? c i n g  those vouchers, upon the assumption that there 
are o r  may be errors in the accouI~t so settled, therefore, it i s  either an account 
stated arid se~tled, in the formal sense of that  expression, or, it is the case of a 
settlement by compromise. In  either case it may be vitiated by fraud;  in either 
case it i s  good for nothing, if, either from the collusion of the parties, upttn the 
~ i r c u n i ~ t a ~ ~ c e s  under which the settlement takes place, it is proved [396] in a Court, 
of Equity, that the transaction was not so fairly and so fully ~ir~derstood betweeii 
the parties, either from the confusion in which i t  was involved, or, from. mis- 
rei~reser~tation$ made on the one side or the other, as i t  ought to have been, and t'tiat 
injustice has been done to either side. 

NOT, that being the general law of the case, it appears to us ~ e r y  clear tIiat the 
sett~erneI~t which took place here was in the i m u r e  of a conir~ro~Iise ; ail acce i~~al~ce  
by one party, and a consent to pay by the other a gross siiin in s a t i s f a c ~ i o ~ ~  of a 
disputed wconnt. Whether the circumstances ttnder whiclt that settlemerit took 
place are such as to induce a Court of Equity to set aside the tramaction, and direct 
a general or specific aceormt, must d6perid on the p a ~ ~ i c u ~ ~ ~  facts of this case, wfiicll 
makes i t  necessary for us to go into those facts R little more in detail t t m r  we should 
otherwise have done. 

Now, the facts appear to be these: Previous to 1831, the AppeI~ant carried on 
business as a.  erc chant tailor and clothier in Calcutta, under the name or firrn of 
'' Robert Gibson and CO." In  the month of J ~ ~ ~ u a r y ,  1831, he a g r e d  to admit in to 
partnership with him two persons of the names of Wallace and Lalie, ~ 1 1 0  had 
previously been h i s   assistant^ in the business, a c ~ r c u ~ ~ s t a ~ c e  not wholly i ~ ~ n a t e r ~ a 1 ,  
because it shows that those persons were p r o b a ~ l ~  well aware of the nature of the 
business, and the mode in rrhich the transactions of that businas were carrid 0x1 

both by the London and Calcutta houses. The terms of that p a r ~ n e r a h i ~ ~  were not 
reduced into ~ ~ r i t , i n ~  at  the t h e  it eoInn~e~ced, and it was not until May, 1832, thal 
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articles of partnership were executed. By tliose articles of partnership (after 
reciting tlie agreeiiient [397] wliicli had been made for a partnership to comrrieiice 
at the beginning of 1831), it was stated, that a valuation had been made of the 
shares, of wliicli these new partners were to  have one-fourth each, and that i~ joiiit 
and several Bond had been given with the consent of the Appellant, Henry McIiellar, 
for the aiiiouiit wliicli was due in respect of those two fourth shares, and a lberiod of’ 
four years was to  be allon-cd for the payment of the sum, aiiiouiiting altogetlrer to 
RR. 112,500. It further appears frorii this deed, that tlie Appellant conteniplatecl 
retiring froiii the partnership, and introducing liis brother, Tlioiiias McKellai. into 
the concern, and going hiriiself to England ; and there was power reserved tlie 
deed for the Appellaiit to  make that arraiigement ; and i t  was further apeed .  that 
i n  the event of H. McKellar disposing of liis share and iiiterest in the co-partiier- 
ship, and 1)roceediiip to  Ellgland, lie should be tlie agent of tlie firm of ” Gibson, 
McKellar arid Co.” in E~irope, and that all suin or sum9 of iiioney that \Ilould be 
remitted to any agent or agents in Eiigland should be reiiiittcd to  hiiii. nut 110 

stipulation8 were iiitroduced into the deed either in respect of the reiiiuiierat ion 
nhich H. McKellar was to receive, o r  the duties he was to perform. 

It seems that in November, 1832, Thomas McKellar did go out from Eriglaiid, 
vhen the Appellant’s share in the partnership was transferred to him, and. in tlie 
4ame pear. the Appellant returned to England. 
Sow, it appears from the old accouiit. 30. 1, wliicli is in evidence, that previous 

to leairing Calcutta tlie Appellant settled with Wallace and Leslie the amount whicli 
was due to  him, between himself and his partners. and at  that time a balance was 
showii to  be due of about Rs. 228,941. 

On coming to England, the Appellant acted, as he [398] had agreed to do, as the 
agent for tlie new firm at  Calcutta, and not only selected the1 goods that nere to be 
xent to the Calcutta firm, but he himself paid for tliose goods, and it appears from the 
accounts, which are iiot disputed, that tlie advances he made in that respect wert’ 
bo large, that at tlie eiid of the year 1835 they amounted to 211.676, and at the end 
of 1834 they ainouted to  220,685, and at  the eiid of 1835 to about 229,000. Now. 
during the whole of that time invoices were sent of tlie goods that mere tliu4 
furnished to  the Respondent ; invoices would, of course, be sent by tlie parties wlio 
supplied the goods, and, with a single exception, all those goods were supplied by the 
firm of ‘’ A. McKellar and Co.” in London. Now, those invoices would, of course, 
show to the Respondents the aniount of the goods which they were alleged to have 
received, and the amount of tlie invoice prices which %ere represented to have 
been paid for tliose goods. On the other hand, they would not show what charges 
the Appellant was supposed to  make for tlie agency he performed on their beldf iii 
England, or  the allowances wliicli lie might make in  respect of the sums that n’erc, 
charged in tlie invoice accouiit. Rut, in the autumn of 1836, an accouiit curreiit 
nas  beiit of all the dealings and transactions which had taken place in reapect of 
tliat agency from the beginning ; to what date does not distinctly appear ; but at 
all events, it must have been up to the eiid of the year 1835. Now, that account 
nould necessarily show everything : i t  would show what charges lie made : it Jvould 
hliow what allowances he made ; it would show at what rate interest was charged, and 
at  what rate commission was charged; and, as far as I can find in the course of 
these proceedings, no observation was made on the account so [399] rendered, either 
in the shape of approbation or disapprobation, until a period which I alii about to 
iiiention. Tlie parties go on in that way; H. McKellar continues to purchase goods. 
and to send them out, paying for those goods, until the month of January, 1838. and 
probably until a subsequent period; but it is only to  tlie month of January, 1838, 
that it is necessary for us to apply our attention. 

In  1835, according to  the account made out by tlie Appellant, there n i t s  due to 
him on the old account, Rs. 228,941, and on the new account, o r  the purchase 
account, the sum of 336,169. These accounts were sent out to Greeiiaaay, his 
agent a t  Calcutta, with directions to obtain a aettlenient, and with power to giTe a 
discharge for anything whicli might be paid in respect of them. TTith these 
accounts the Appellant sent a letter addressed to the Respondents, on TThicll much 
reliance has been placed by the Respondents in their argument. It is to  be 
observed, that in the account current there was this distinction ; up to  the itlontll of 
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June, 1836, and during part  of that month, there is ail allowance made by tlie A~ipel- 
lant for discount in all these sccounts. What the distinct rate was, is not, perlmp, 
in all cases, very clear ; we will take it at two-and-a--half per cent., as tlie Respon- 
dents allege that it was. But, froin the end of June, 1836, tliere was no alloxance 
f u r  discount a t  all. Therefore, there was a difference in the discount allon ed : up to 
June, 1836, a discount allowed, and no discount allowed after Juiie, 1836. In lS:jS, 
Greenaway receires tlie accounts, accompanied by this letter to the Itespondents, 
which contained this passage. " I liave now the pleasure to foraard  C O I J ~  oi your 
account current, to which I do [4OO] not anticipate any objection." It is clear. tliere- 
fore, that there had been some previous col respondence and discussion betn een 
tliese parties with respect to the result of these accounts. With respect to this 
dealing, he says, he sends tliese accounts, aiid the letter then goes on to \it>- tliat, 
'' tlie discounts hare been sliown where allowed in the accouiit relidered. \ o i l  \\ill 
observe from the last shipment, in June, lS36, no discount lias Leen allmed. the 
whole of the goods having been purchased for cash, and consequently none allon ed, 
as also in the account of Brickwell arid Moore, enclosed in uiiiie to you C'T i i i h t  

inonth. ["I 
Sow, it is said tliat this is an incorrect represeiitatioii by tlie Appellant, and IS 

in fact equivalent to saying, You will find in this account tlie wliole aiiio'urit nhicli 
I have received for discounts allowed. Why, it is quite obvious tliat i t  is no such 
thing. The character of' that statement is this, as has been urged by tlie Respondent's 
counsel. In part of the account there is discount allowed, in another part of tlie 
account discount is not allowed; where discount is allowed you will see it in tlre 
account, arid where none is alloued, it is stated that he had received noxie. 

These accounts, together with a letter dated tlie 26th of April, 1838, arc seiit bp 
Greenaway to the Respondents ; a letter proposing and urging a settlement. and 
offering to correct any errors or omissions that may be found iii them. 

The Hespovdents had known in lS:jG, or in 
the beginning of 1837, when they received tliis account current, the princiltle upon 
which this gentleman R I ~ S  making out his account, the amount on which hc charged 
interest; [401] the rate a t  which lie charged interest; the rate a t  which lie charged 
comiiiission, and the rate a t  which he allowed discount. It is rery true they did not 
know by that account, either in 1836 or in 1838, what the amount of discount was 
which the Appellant himself had received ; but having these accounts rendered to 
them, they object; and what is their objection? Why, at first it did not very dis- 
tinctly appear what the particular grounds of their objection were ; but (+reenamay 
says, Well, if you are dissatisfied with this account, render me an account a\  vou 
say i t  should be made out : an  account with the items which you sap it ought to  
contain. They do make out what tliev say tlie account ought to be, and they charge 
the Appellant, and debit the account with discount a t  seven-and-a-half per cent 
upon every purchase, introducing into the account the corrections that mould result 
from that deduction. It is perfectly true that the effect of that would be to alter 
every single item in the account, and that seems to have been the difficulty vliicli was 
pressed upon the Court below, namely, that they could not consider i t  in any hense 
a settlement, when not only the balance might have been altered, but,  hen there 
was not one single item in the account which would not be altered, if the defeilce o f  
the Respondents prevailed. Then what is the result of that account as made out 
by themselves? The result is this; that there is due on that account, instead of 
236,000, a sui11 of X32,OOO or 233,000, iriaking, therefore, a difference of CA000; 
and then how is that matter treated by these parties? Why, they say this, Here is 
a balance wliicli we must admit to be due from us, at all events, to the amoulit of 
Rs. 491,695, and if you will give us time for the r4021 payment, we will conbent, not 
only to admit that balance, but we will pay donil Rs. 29,000 at  once, and ne will 
give security, by our Bond, for the payment of Rs. 400,000 by instalments, in  four 
years, by a lac of rupees in each year. 

It i\ not very niirterial 
mhich; the lancuage, however, of the Bond, would rather seem as if it mere in 
some sort a compromise, for i t  states, that  in consideration that time shall be 
allowed the Respondents for the payment of that balance, it is agreed, t o  admit that 
Rs. 491,695 are due by them, but a t  the same time they say, that " whereas thev 
have examined and investigated the several accounts of the said Henry McKellar with 
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the said firm of Gibson, McI~e~lar  and Co., reridered by o r  on belialf of the said 
Heiiry ?I.lcKellar, up to the 31st day of January last, and the said Henry ~ c ~ e ~ ~ i ,  
hax-in% agreed to graut suclr time for paymeit as in the condition hereunto written, 
thc haid ~ ~ i l l i ~ ~ ~ ~  Leslie and John ffallace ha.c.e admitted the sum of Compa~y’s 32s. 
4$)1.6% 14a. 3p.” (showing the extreme ~ ~ i i ~ ~ u t e n e ~  with which they had made the 
exainination), ‘‘ to have been due and owing by the said firm of Gibson, ~ ~ c K e l l a r  and 
Co. t u  the said EIenry IvIcEeIlar, on the SIst day of January last, but Imve refused to 
itdiiiir the further  SUI^ of ,&3787 15s. 1gd. sterling of lawful money of Great 
Ilritaiii, claimed as due to the said M‘Kellar until satisfied on further investigation 
and eramination.” 

Sow, i s  i t  possible that there could be a more solemn adjustment of a n  account, 
as far as that a ~ j u s t ~ e i i t  went? The acco~int begins with an account in 1836; a 
~Libsequei1t account in Xfarch, 18.38; a [403] disc-crssion for nearly six months on 
those accounts; a final admission of Its. 491,695 being due, and an express reserva- 
tion of an item of 33757, not as a d i s a ~ I o ~ e d  item, but as an item which a t  that 
uiotiieiit had not been ascertained, but which might be ascertained and would be 
ascertained by further investigation and examination. Well, this Bond was given, 
and the aniount, as it appenrs, paid. 

Sow, not very long after, namely in the year 1 ~ ~ 9 , I , ~ l i e , o ~ e  of the partners, Conies 
laud. It appears that he hrought with him a power of attorneyforthe settle- 
accounts : that it was a parfnership matter that he had authority to deal. 

with  hen lie came ta ~ n ~ l a n d ,  and which according~y he did deal Kith. Now, observe, 
when he caine to England, i n  what position these parties stood toward eitch other? 
There had been the fullest investigation and eiaiiiinatioii of tliese accounts, aiid the 
f n l lw tinie in respect of considering them in every point except oue. arid that poiiLt 
is one .which cannot he cleared up at Calcutta, where Greenaway i s  the ugeut ; it must 
be c l e a i 4  up in England. unless the vouchers relating tu those p ~ ~ y ~ ~ l e n t s  are sent 
over to India. Ledie conies over; he sees the Appellant, and no doubt he had the 
right theii tu bay, Before I pay you a sllilling of this 2,3751, or give security for it. 
you, who are my agent, are bound to give me the whole of the i n ~ o ~ ~ a t i o x ~  you 
pessess : you are bound to produce the vrouchers which shon- &at discounts you have 
receired : I shaI1 their claim that I ani entitled to be allowed upon the Indian account 
all the discounts you have received, which are L q e r  than are credited, and, there- 
fore, to have the account corrected, by reducing each and every item of the account, 
according to that reduc-[4Q&J-tion. That was his right, no doubt; but, on the other 
hand. if tie ~ ~ i o u ~ l ~ t  fit, instead of i ~ ~ s ~ s t i i ~ g  upon that right, Ire might say, Instead 
of goiiig through these accounts ; instead of comparing them ; instead of ascertain- 
ing the balance which may increase or  dilriinisll that 33757 ; if you are willing to 
strike off S1200, and to accept the balance in full of all demands, I, on hehalf of 
nipself and my partner, ani conteiit to pay that sum, and I wilt give you i ~ i y  
aceqmince for the aniount so reduced, and there will be an end of the ~ransa(:t io~l 
itciwerr us. Nov, is it possible to conceive a illore fair  settlement of an account 
than th is .  as far  :is it had gone? A bill of erctiange at  eighteen ruont,hs i s  accepted, 
al‘lo.sinu a I )~ i i idu~~t  time for the part~1ers in C~lcut ta ,  if they objected to the settle- 
ment. t v  ohject to it,  and i f  they could set it aside, to set it aside. Leslie goes out 
to Indirt again in the beginning of the year 1840, arid what is the evidence% ITllen 
he i s  ~ ~ i ~ t ~ i ~ ~ n i c a t i n g  mith his partner. Wallace, does Wallace say be had no autl ior~ty 
to make that settlement 1 Does Leslie say, 1 was coerced ; I was under apprehe~~siox~ ; 
I w i t h  misled by the representations of the Appellant, and, therefore, the settleulellt 
i s  not to htand? Kiiliace i s  proved ~ i ~ ~ i ~ ~ c ~ l ~  to have said, 011 more than 011e 
octmion. This is a settlement which has been niack, a Bill of evchange hi18 been girerl 
111 respect of that settlement. If I had been dealing with you, Mr. Crmtena.rray, I 
think 1 could have made a better settlement ; that is, if I had been dealing with you, 
vvho I t i t r e  iiot the vouctiers, I could h u m  iriade a better settlemellt than witli tlie 
~ ~ ~ i ~ ~ ~ ~ a ~ ~ t .  nho has the ~wuctiers : but a settlement has k e n  niade, and I suppose tile 
l3iII 11111ST he paid. 

The Bill heing given on E4051 the 3Xst of August, 
1839. does not become due until the 3rd of March, 18P1. In the irtterval, tlzese 
parties, who had previouelr been on the best terms appear to have quarrelled. Of 
course‘, we know nothing of this case except from what appears upon the facts and 
~ ~ o r r e s ~ ~ u r ~ d e ~ ~ e .  They appear to have been under great o b ~ i ~ a t ~ o 1 1  to the AppelIant. 
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Whatever their feelings previously had been, it is plain that a rupture had taken 
place, and feelings of the greatest hostility, to judge by the language of their letters, 
were entertained by the Respondents or by Wallace, the surviving partner, ton ards 
the Appellant. Independent of the account to which I have referred. the Calcutta 
firm had acted as the agents of the Appellant in collecting and getting i i r  the debts 
due to him as representing the preceding partnership, and he makes wpeated 
a ~ p l i c a t i o n ~  for an account of their receipts, in respect of that collection. 111 

October, 1840, more than twelve months after that  Bill had been giveii, they n rite 
hint a, letter in  which they say, ‘‘ We will not render you any account a t  all ; we will 
not give you one shilling we have received from you, until you settle our o ~ ~ t s t ~ ~ ~ i d i n ~  
claim against you.” Do 
give me a notion,” They send him 8 letter 
enclosing a rough note of their claims, and neither in that letter, nor in the rough 
note from beginning to end, is there the slightest allusioii to the settlement -shich 
had taken place in England. 

The Bill becomes due in March, 1841 ; it is dishonoured, and ail action i s  brOU@t 
on the 14th of March, 1841. They 
defend the action at  law; they [&)6] obtain a conimissioii for the esaniination of 
witnesses in England, and by that means they suspend that action from the iuonth 
of March, 1541, to the month of February, 1842. That conmission was  e er er re- 
turned, an ap~l ieat ion was  made with success to set down the cause for trial, atid 
a verdict was then obtained in 1843, which tlie ~ l a i n t ~ f f  was ~ a n ~ f e s t l ~  entitled to 
in 1841; and then a few days afterwards they resort to what used to be. and I 
presume still is, the resource of desperate debtors ; namely, having failed tit lan , 
they file a bill ill equity, imputing all manner of fraud in the accounts or in the 
settlement of the accounts, and in obtaining the Bill of exchange by the Appellant, 
and they pray for a general account, for an Injunction, and f o r  the delivery up of the 
Bill of exchange to be cancelIed. To that Bill the Appellant put in his answer; 
and what is the result of that answer B It has been read very fairly on both sides ; 
there i~ no question upon the facts, but there was no evidence in favour of the Respon- 
dents, except upon that answer ; and the result of it is this : the mode in which I have 
stated this account is, that from 1833 tcu 1834, I received n@ discount; froin 1834 to 
1836, I reccived discounts a t  rates varying from five per cent. to two-aitd-a-~~~if per 
cent. ; from 1836, I received no discount. at aII, in the name of discount : but T re- 
ceived a dei! credere comni~ssioi~ at  the rate of two-and-a-half per cent. Now, he 
says, I insist upon this, that not only according to a mercantile usage, these v\eue 
fair  and reasonable charges, such as I was entitled to make. but if the accounts had 
been made out according to ordinary mercantile usage in such cases ; i f  I had drawn 
upon you for the purchasers instead of supplying you for  [407] four years, at least, 
with the whole aniount of capital by which your business was carried on : instead 
of being in your favour, I believe the account would have been &8000 or &c1~,000 
more against you than it is. 

Then i t  is said, that  this is a case in which. the transaction whereby the account 
%vas settled by the delivery of the Bill of exchange for Rs. 30,144 is to be set aside, 
On what possible ground is it, thst  this transaction is to be impeached4 As I 
understand the judgment in the Courtr below, the Chief Justice, at, the original 
hearing, or rather the rehearing. seems to have entertained this opinion. Be says, 
this cannot be a settled account, because one item was reserved for subsequer1r veri- 
fication. .(And if he took it on the Bond, SO it was, but if he took on the Bond ttnd the 
Bill of exchange together, then is it not a settlement ?) I ascertain the a l ~ o l ~ I ~ t  to the 
extent of pts. 491,695 ; there is another item which I caiinot ascertain-I an1 content, 
both parties are  content-not to have that, but that one party shall make 8x1 allow- 
ance, and the other party shall accept the allowance, and, accordingly, it i s  settled 
011 that footing. 

I confess, therefore, I cannot uiidersttind exactly upon what grouxld it way that. 
the Court held that these accounts between the parties were not closed. The Clkief 
Justicez i n  the note which he has sent of the grounds of his judgment 011 tfie re- 
hearing, states only the objection which arises froin the nature of the Bond, as well 
as from the nature of the settlenlent, which is succeeded by the Bond, but he does 
not advert to the Bill of exchange at  all. When Mr. Justice Colvile cornes to gir.e 
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d i a t  I quite agree with the Respondents in  saying is such a judgiiierit which, as fa r  
as (*lea1 i i ebb  iii elpressing tlie grounds upon which [a081 it rests is concerned, oiiu 
u<>rild clpect froiu liiiii, he overrules tlie exceptions ; but when he comes to deal with 
it. kit: ~eeiirs to feel a little eiiibarrassed by the form of the decree. 

It I. riot tiecessarp for us to consider that further, because we are clearly of 
opiiiion, tliat tire transactions liere are  closed, the settlement Beiiig such as in our 
opiiiioii TVM coilclusire against all parties concerned, and the result beiiig such, this 
bill caiiiiot staid.  aiid the Court, instead of niakiiig either of the decrees it made, 
ought to lrave regarded those accounts as settled, and ought to have dismissed the 
bill nitli costs, as fnr as it sought any account of the transactions included in those 
accouiit., aiid HI fa r  as it souylit to have the Bill of elcliange delivered up to be 
cancelled. 

The oiily Iioiiit on wliicii l i e  hare ei~tei~taitied sonie doubt, if any arises, is this : 
i t  i s  quite clear, that if the Appellant was right at  the rehearing, the second decree 
tciuld iiot 1rir.c.e been justified in our view of the case, any inore than the decree which 
55 i i ~  iriade at the original hearing ; arid, therefore, up  to that time he must have the 
costb. ZI) far  as they relate to that proceediug. But then conies the question as to the 
v o h t y  of t l i e  proceedings in the Master’s office? Now, we are by no iiieans bouiid 
t i t  iiuld. rhat  in till v a s a  nliere the Defeiidant succeeds, he is to have the costs of the 

rovided tliat the judgnieiit is only to disiiiiss the bill. The Court directs 
, bp iiiei~iis of ahicli inquiry the Plaiiitiff thinks by further evidence he 

cenii suci  ecd iii xul)staiitiatiiig his case, and accordingly lie goes to the Master’s office 
a i d  ~ b ~ o d u c e s  tli:it further evideiice. Of course a vast deal of expense will neces- 

re cil)eration, [409] irnd tlie coiisequence is, tliat usually we are by 1 1 0  

to hold that the Defendant is to be conipelled to pay costs because he 
4v)tild iii a doul)tful case have appealed to this Court and have succeeded in ail 
i1p~)eal against the origirial decree. 

The objectioii which tlie 
Court seeiiis to have tilkeli was not to the nature of the evidence. but i t  was ail 
objectiori it-hich, if it prevailed at 811, could not be removed in the Master’s ofCice. 
If it lie decided that there was not a settleiiierit of the accouiits after the execution of 
the Bond, I think the Chief Justice was right in  thinking, that the accounts could 
only I w  settled by the verification and a s c e r t a i ~ ~ ~ ~ n t  of each particular item : there- 
fore, iiottiiiig that was done in the Xaster’s office could ever remove that objection, 
arid, c~~usequently, it was not a case iir whicli the Appellant could qay, I have got, I 
tiiirik, a re ry  guod case, but I can make it better by going into tlie Master’s office. 
If lie had got a caee that was good at  all, it  was as good at the heariiig as it ev0r could 
be iiiade. But there is this; and we very much agree with Mr. Justice Colvile iri his 
luiiiiiiow judgiueiit oii that point, that even if the accounts had been gone through 
iri tile Master’s oflice, tliey would probably have been the same, or (if we can form a 
conjecture) rather iiiore in favour of the Appellant than a t  present; because it is 
clear, those wcouiits must be taken as proof of tlie goods delivered and the irrroices 
had for theiu. and as proof of everlptliiiig, except the iteiii which, it is said. reinained 
outstanding, aiid the aiiiount of Trhich would possibly increase the claim oii the other 
side, beyoud the Rs. 491,695. Kow, it iigiwared to tlie Appellant to be more to his 

advaritage to adopt the course of getting the account settled under the Decree, 
whether right or n roiig, and tie, therefore, goes in before the Master. He first gets 
a separate report, xvliich probably it would have been difficult for the Master to hare 
made in favour of the Appellant, having regard to what had been doire by tlte Decree ; 
but the Court Jiaviiig overruled the exceptiolis to that report, aiid told him that 
probably the result 111 tlie Master’s office mould be the same, lie proceedc: again under 
that Decree; but iiistead of aorkiiig it out to the end, and trying wliat the result 
would be iii that vie\T of tlie case, in the ithiddle of those proceedings he tun is  round 
and says, No, I do iiot tliiiik tliis i s  taking a favourable course ; at all ererits there 
will be great delay aiid great expeirse ; and now I will appeal against the Order 
ruade on the esceptioiia, and against the original Decree; and he iiiakes 21 sub- 
stantive application to this Court for that purpose. Now, i t  appears to us, uiider 
these ci i  cuuistaitces, lie had one of two courses to pui-sue-either to proceed urider 
the Dccreti iiiid work it out in the Master’s office. or  to appeal agailist tlie Decree. 
\ \hi t  h i f  nroiig at all, \%as nrong dtogeilier. 

lipon the whole. therefore, it is riot iiecessarr to refer to the cases wliich hare 
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been alluded to,  where, without graiitiiig the specific relief, a Court of Equitj  
qwmted a refief, which, it was admitted, if applied to another state of -. ciri’umstaiices, would he wholly iniproper. ‘I’lie Order, we shall l ~ ~ l l ~ ~ ~ ~ l y  
adrise Her Majesty to make, will be, ro vary the origiual Decree, by 
declaring that the accouiits referred to, and iircluded in the Appendix to illis case, 
were settled by means of a Bond arid tlie Bill of exchange, and ought riot t o  I)e dis- 
turbed : aud, that the bill, so f a r  as it seeks an [411] account in respect of sucli 
transactions, and that the Bill of ercliange should be given up, should I)e dibiirihsed 
with costs, such costs to include tlie costs of the r e - ~ ~ e a i ~ i i i ~  ; but that the A p l ~ e l l a ~ ~ t  
ought to pay the cost@ d the proceedings iii the Xaster’s office n-ith respect to the 
portions of the bill so ordered to be dismissed. 

The report of their Lordships, wiiiclr was confirmed b~ Hey Majesty in Couuoil, 
\t a* ab follows : - 

‘I The decree of the Yuprenie Court of Judicature at Calcutta, dated tlie 2 h d  of 
E’ebrusrp, 1848, ought to he varied by omitting therefroni that part thereof diereby 
i t  was referred to WilIiam Peter Grant, Esquire, the Master of the Court, to take 
it11 account of the dealings and t r ~ ~ i r s a c ~ i o ~ i s  between tlie parties i i i  the origitial and 
(TOSS suits, and whereby it was directed, if, on taking e i ich  account he Phould firid 
any settled account or accounts, to take the account on the footing of such settle- 
iiient, with liberty to  either party to surcharge arid falsify such settled accounts, and 
nhereby it was directed, that if it should appear tliat any balance of tlie accouiits 
prayed by the original bill was carried Torward iitto any account subnequeutly 
settled, thexi that he might take the account prayed for by the origilial bill, on the 
footing of such settlement, with tile like liberty to either party to surcharge atrd 
falsify, mid that in  lieu thereof i t  ought to  be declared and decreed as fol1o.it.s (that 
is to say), that  the accounts, iiicluded in the docunients, WO. 1, 2 and 3, delivered by 
~ ~ r ~ e ~ j a ~ I a y  to Gibson and Co., were settled by the Bond and Bill of exchange in  the 
pleadings nieutioned, and that  the accounts ought not to be disturbed, arid that i t  
ought to be referred to the 14121 Master to take an account of the dealings and 
transactions between the parties in the original and cross suits, having regard to 
their ~ o r d s ~ i ~ p s ’  declar~tion. And, that it ought to be further ordered, that the bill 
tiled by Wallace and Spence, as fa r  as i t  seeks relief in respect of the transactioiis 
comprised in the aecounts No. 1, 2, and 3 ,  aiid SO far  as i t  sought that the Bill of eY- 
change ought to be cancelled, and so f a r  as it sought an injuiictioii iii respect of the 
same, be dismissed with costs, including therein the costs of the re-heariiig, aiid, it ap- 
pearing that the Appellant has proceeded in the Master’s office, under the Decree in 
respect of the matters included in the accounts, their Lordsli~ps reconuireitd that the 
Appellant, uiider the special c ~ r c u ~ t a n c e s  of this case, be ordered to pay the costs 
uf sucli proceedings; and the costs payable to the Appellant, and the costs payable 
Liy ~ ~ I I J ,  are to be set off, the one against the other, and the balance to be paid to the 
party entitled to the same; and their ~ o r d s h ~ p s  do further reco~ii~ieiid that tile case 
he remitted to the Supreine Court of Judicature at Calcutt%, to give eEect to the 
foregoing declaration, and that both parties bear their own costs of the appeal td 
your Majesty in Council.” 

[Hews’ Dig. tit. A C ~ O ~ N ~ S  AND ~ ~ ~ ~ 1 ~ I E S ,  A. A c c o n ~ ~ s ,  4. S e ~ t Z e ~  Arro t i~ . t ,  
e. Re-opniny, surcharginy, md falsifyimy, C. PROCEEDINC~ uNi)En JUDGJIEXT~ 
on ORDERS, 11. costs  of Taking; tit. C O I J O E ~ ,  111. APPEALS T O  I%IVU C ~ U S C I L ,  
6 .  Practice, m. Security for  damayes an3 costs, n. Costs; tit. PARTNERSHIP, 

Moo. P.C. 378 ; 1 Eq. E. 309.1 

No costs of the appeal. 

, 

II. RIGHTS AND OBIJGATIONS, 12. Arcozicnt, e. settled QVd re-ope?&i4iy. S.C. 8 


